United States Patent and Trademark Office 



COMMISSiaNER FOR PATENTS 

United States Patent and Trademark Office 

P.O. Box 1450 

Alexandria, VA 223 13-1450 
^ www.uspto.gov 

COPY MAILED 



TOWNSEND AND TOWNSEND AND 

CREW 

LLP/EVALVE INC. (020489) 
TWO EMBARCADERO CENTER 
8TH FLOOR 

SAN FRANCISCO C A 941 1 1 

In re Application 
Goldfarb, et al. 

Application No. 1 0/803,444 : PATENT TERM ADJUSTMENT 

Filed: March 17,2004 : 
Dkt. No.: 020489-000410US 

This is in response to the "REQUEST FOR RECONSIDERATION OF PATENT TERM 
ADJUSTMENT DETERMINATION," filed March 3, 2009. This matter is being properly 
treated as an application for patent term adjustment pursuant to 37 CFR 1.705(b). The 
application for patent term adjustment was timely filed January 28, 2009, along with issue fee 
payment. 
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Applicants do not dispute the adjustment of to date of 527 days (adjustment totalling 554 days 
for Office delays less reductions totalling 27 days for applicant delays). Instead, applicants 
contest the adjustment insofar as it relates to the Office's failure to issue the patent within three 
years of the filing date of the application pursuant to 37 CFR 1 .703(b) in view of Wveth v. 
Dudas. No. 07-1492 (D.D.C. September 30, 2008). In this regard, applicants request an increase 
of adjustment from 527 days to 687 days. 

To the extent that this application for patent term adjustment requests reconsideration of the 
patent term adjustment as it relates to the Office's failure to issue the patent within 3 years of the 
filing date, a decision is being held in abeyance until after the actual patent date. Knowledge of 
the actual date the patent issues is ordinarily required to calculate the amount, if any, of 
additional patent term patentee is entitled to for Office failure to issue the patent within 3 years. 
See , 37 CFR 1 .703(b). It is noted that at the time of this decision, the patent has not issued. 

Applicants are given TWO (2) MONTHS from the issue date of the patent to file a written 
request for reconsideration of the patent term adjustment for Office failure to issue the patent 
within 3 years. A copy of this decision should accompany the request. Applicants may seek such 
consideration without payment of an additional fee. However, as to all other bases for seeking 
reconsideration of the patent term adjustment indicated in the patent, all requirements of § 
1 .705(d) must be met. Requests for reconsideration on other bases must be timely filed and must 
include payment of the required fee. 
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With respect to the over 3 year calculation, rather than file the request for reconsideration of 
Patent Term Adjustment at the time of the mailing of the notice of allowance, applicants are 
advised that they may wait until the time of the issuance of the patent and file a request for 
reconsideration of the patent term pursuant to 37 CFR 1.705(d). The USPTO notes that it does 
not calculate the amount of time earned pursuant to 37 CFR 1 .702(b) until the time of the 
issuance of the patent and accordingly, the Office will consider any request for reconsideration 
of the patent term adjustment due to an error in the calculation of 37 CFR 1 .702(b) to be timely if 
the request for reconsideration is filed within two months of the issuance of the patent. 

The Office acknowledges submission of the $200.00 fee set forth in 37 CFR 1 . 1 8(e). No 
additional fees are required. 

The application file is being forwarded to the Office of Patent Publication for issuance of the 
patent. The patent term adjustment indicated on the patent (as shown on the Issue Notification 
mailed about three weeks prior to patent issuance) will include any additional adjustment 
accrued both for Office delay in issuing the patent more than four months after payment of the 
issue fee and satisfaction of all outstanding requirements, and for the Office taking in excess of 
three years to issue the patent (to the extent that the three-year period does not overlap with 
periods already accorded). 

Telephone inquiries specific to this matter should be directed to the undersigned at (571) 272- 
3205. 
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